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MSA/ORDER

PER V. DURGA RAO, JUDICIAL MEMBER:

This appeal filed by the assessee is directed against the order of
the Id. Commissioner of Income Tax (Appeals) 2, Chennai, dated

19.07.2019 relevant to the assessment year 2013-14.

2. The appeal filed by the assessee is delayed by 24 days in filing the
appeal before the Tribunal. The assessee has filed a petition for
condonation of delay in the form of an affidavit, against which, the Id. DR

has not objected. Since the assessee was prevented by reasonable



2 LTA. No.3059/Chny/19

cause, we hereby condone the delay of 24 days in filing the appeal and

admit the appeal for adjudication.

3. Brief facts of the case are that the assessee has filed his return of
income for the assessment year 2013-14 admitting a total income of
%.15,42,880/-. After following due procedure, the Assessing Officer has
completed the assessment under section 143(3) of the Income Tax Act,
1961 [‘Act” in short] assessing the income of the assessee at

%.60,49,350/- after making various disallowances.

4. With regard to the confirmation of disallowance of travel expenses,
the Assessing Officer has observed that out of the total travelling
expenses of %.6,94,696/-, an amount of ¥.5,17,007/- was shown to have
been incurred towards “Travel Air Madras”. Since no evidence was
furnished in the course of assessment proceedings, the Assessing Officer
disallowed the same stating that the expenditure claimed had no
connection with the assessee’s business. Moreover, in the remand report,
the Assessing Officer has observed that only a copy of the ledger account
of Travel Air Madras Pvt. Ltd.” was produced and that no verifiable
evidence was furnished by the assessee. Since the assessee failed to
furnish the requisite evidence to prove that the expenses were incurred

for business purposes, The Assessing Officer disallowed %.5,17,007/- and
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brought to tax. On appeal, after considering the submissions of the
assessee and affording an opportunity by remanding the matter to the
Assessing Officer, in the absence of any material evidence, the Id. CIT(A)

confirmed the disallowance made by the Assessing Officer.

5. We have heard both the sides, perused the materials available on
record and gone through the orders of authorities below including the
details of invoices for travelling expenditure. On perusal of the invoices,
we find that the assessee has made foreign trip along with family
members to various countries. However, the assessee has not explained
the business connection for this foreign visit either before the Assessing
Officer or before the Id. CIT(A) or even before the ITAT. Thus, we find no
infirmity in the order of the Id. CIT(A) in confirming the disallowance made
by the Assessing Officer and accordingly, the ground raised by the

assessee is dismissed.

6. The next ground raised in the appeal of the assessee relates to
confirmation of disallowance of service tax under section 43B of the Act.
In the assessment order, the Assessing Officer has observed that out of
the total sum of %.43,37,180/- debited towards service tax, the assessee
could not produce any challan the tune of %.52,700/-. Further, no proof

was furnished with regard to payment of service tax of .29,41,214/-
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within the due date as per the provisions of the Act. Therefore, the
Assessing Officer has disallowed a total amount of %.29,93,914/-
[X.52,700 + %.29,41,214) and brought to tax. On appeal, after considering
the submissions of the assessee, the Id. CIT(A) has held that the
Assessing Officer has rightly treated the service tax as a trading receipt
and thereby considering the same under section 43B of the Act since the
assessee failed to actually pay service tax to the Government account
and accordingly confirmed the disallowance made by the Assessing
Officer. In this case, the service tax was claimed as ‘provisions and
service tax’ and even before the ITAT, the assessee has failed to brought
on record any material evidence towards actual payment of service tax.
Accordingly, we confirm the orders of authorities below and thus, the

ground raised by the assessee is dismissed.

7. The next ground raised in the grounds of appeal is reproduced as
under:
‘4. The learned CIT(A) erred in dismissing the grounds 8-9
as not pressed is contrary to the law and justice and in
any event not authorised by the appellant hence the said
grounds qualify deduction on the facts of the case.”
8. In the appellate order, the Id. CIT(A) has held that the assessee did

not press ground Nos. 6 to 9 and therefore, the same are dismissed as

not pressed. However, before us, the Id. Counsel for the assessee has
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submitted that no petition for not pressing the grounds were submitted
before the Id. CIT(A) and thus, prayed for adjudication of the grounds No.

8 and 9 raised before the Id. CIT(A).

8.1 with regard to ground No, 8 raised before the Id. CIT(A) relates to
disallowance of conveyance expenditure of %.26,888/-, the Id. Counsel for
the assessee has submitted that the assessee has debited an amount of
%.1,07,553/- towards conveyance and also produced vouchers. After
verifying the vouchers produced by the assessee, the Assessing Officer
has noted that some vouchers are found to be self made vouchers and
thereby 25% of the expenditure was disallowed and the resultant amount

of %.26,888/- was added back to business income.

8.2 The Id. Counsel for the assessee has submitted that it is not the
case of the Department that the entire vouchers produced by the
assessee for the claim of conveyance expenses are found to be self
made, in fact, wherever not possible, the assessee has claimed the
expenses through few self made vouchers and moreover, since the
Assessing Officer has not doubted the claim of the assessee, he prayed

for allowance of entire claim of the assessee.

8.3 We have considered the submissions of the Id. Counsel. Since the
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element of personal usage cannot be ruled out, we direct the Assessing
Officer to disallow 10% of the total amount of %.1,07,553/- debited

towards conveyance expenses.

8.4 With regard to the ad-hoc disallowance made by the Assessing
Officer, the assessee has debited following expenses into the profit and

loss account:

Head of expenditure Amount
debited
Telephone & internet charges | 2.1,43,612/-
Vehicle maintenance %.2,14,280/-
Depreciation for vehicle 2.1,57,883/-
Vehicle insurance %.1,01,691
Total %.6,17,466/-

Out of the above expenses claimed by the assessee, the Assessing
Officer disallowed 25% on the ground that the element of personal usage
cannot be ruled out. The Id. Counsel for the assessee has submitted that
the expenses towards telephone & internet charges, vehicle insurance,
etc. are under fixed packages. 25% of disallowance of total expenses is in

higher side and prayed for relief.

8.5 We have considered the submissions of the Id. Counsel. Since the
element of personal usage of vehicle, etc. cannot be ruled out, we direct

the Assessing Officer to disallow 10% of the total expenditure of
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%.6,17,466/- debited into the P & L. account.
9. In the result, the appeal filed by the assessee is partly allowed.

Order pronounced on 21 April, 2023 at Chennai.

Sd/- Sd/-
(MANOJ KUMAR AGGARWAL) (V. DURGA RAQ)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Chennai, Dated, 21.04.2023
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